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Appeal No: V2/311-315/RAJ/2010

38i5: ORDER-IN-APRBAL ::

The below mentioned appeals have been filed by the Appellants
(hereinafter referred to as ‘Appellant No. 1 to Appellant No. 5', as detailed in
Table below) against Order-in-Original No. 8/ADC/2009 dated 3.3.2009
(hereinafter referred to as ‘impugned order’) passed by the Additional
Commissioner, erstwhile Central Excise, Rajkot (hereinafter referred to as
‘adjudicating authority’):-

St. - Appeal No. Appellants Name & Address of the Appellant
No.

' : M/s Mukund Brass Industries
1. | V2/311/RAJ/2010 | Appellant No.1 | Plot No. GIDC Industrial Estate,
: : Shankar Tekri,

Jamnagar.

Shri Mukundbhai Somchand Shah,
2. [ V2/312/RAJ/2010 | Appetlant No.2 | Partner of M/s Mukund Brass Inds,
Jamangar.

M/s Kunjal Udyog,
3. | V2/313/RA}/2010 | Appellant No.3 | C-2/315-1, GIDC,
Jamnagar.

4, V2)314/ RAJ/2010 Appellant No.4 | M/s Ashish Industries,
o _ C-2/315-2, GIDC, '
Jamnagar.

5. | V2/315/RAJ/2010 | Appellant No.5 | M/s Urmi Associates,
: C-2/307-1, GIDC,
Jamnagar.

1.1 Since issue involved in above appeals is common, all appeals are taken up
‘together for decision vide this common order.

2. The facts of the case, in brief, are that Appellant No. 1 was engaged in
manufacture of Brass Rods and Brass Section falling under Chapter Sub Heading
No. 7407.12 and 7407.29 of the Central Excise Tariff Act, 1985 and was holding
Central Excise Registration. During visit of the factory of Appel{ént No. t by the
jurisdictional Central Excise Range officers on 22.2.1995, it was observed that the
Appellant had manufactured and cleared Brass Profile/Section falling under CSH No.
7407.29 on job work basis from the Brass scrap supplied by Appetlant No. 3 to
Appellant No. 5. it was further observed that said suppliers had filed Undertakings, -
along with consent letter of Appellant No. 1, claiming benefit of Notification Nos.
83/1994-CE and 84/1994-CE, both dated 11.4.1994, by declaring that they were
ellglble for benefit of S5l exemptmn Notification No. 1/93-CE dated 28.2.1993. it
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" Appeal No: ¥2/311-315/RAJ/ 2010

exemption under said SSI exemption notification and, therefore, benefit ctaimed
under Notification Nos. 83/1994-CE and 84/1994-CE, both dated 11.4.1994 was not
in accordance with the conditic;n stipulated therein and Appellant No.1 was
required to diséharge Centrat Excise duty on Brass Profile/Section marufactured by
them on jobwork basis.

2.1 The above observations culminated into issuance of Show Cause Notice
No. V.74/15-46/ADJ/95 dated 13.7.1999, for the period from July, 1994 to
February, 1995, calling Appellant No. 1 to show cause as to why Central Excise
duty ‘amounting to Rs. 6,23,706/- should not be demanded and recovered from
them under proviso to sub-Section (1) of Section 11A of the Central Excise Act,
1944 (hereinafter referred to as ‘Act’) along with interest under Section 11AB
and proposed imposition of penalty under Section 11AC of the Act and under
Rule 173Q(1) of the erstwhile Central Excise Rules,1944. The notice also
proposed imposition of penalty under Rule 209A of the erstwhile Central Excise
Rules,1944 upon Appellant Nos. 2 to 5. ' | '

2.2 The above Show Cau'se Notice was adjudicated by thenAdditional
Commissioner, Customs & Central Excise, Rajkot vide Order-in-Original No.
66/Addl. Commissioner/2000 dated 27.11.2000 who confirmed Central Excise
duty demand of Rs. 6,23,706/- yhder Section 11A(1) of the Act along with
interest under Section 11ABand imposed penalty of Rs. 6,23,706/- under Section
11AC and Rs. 3,50,000/- under Rule 173Q(1) of the Rules. The’ impugried order
imposed penalty of Rs. 50,000/- each updn Appellant Nos. 2 to Sunder Rule 209A
of the Central Excise Rutes, 1944. '

2.3 Being aggrieved, the Appellants filed appeals before the then
Commissioner (Appeals), Centrat Excise, Rajkot, who vide Order-in-Appeal No.
654 to 660/2001 dated 18.7.2001, inter alia,set aside recovery of interest under
Section 11AB and imposition of penalty under Section 11AC of the Act but upheld
the remaining portion of impugned order and partially rejected the appeals.The
Department chatlenged the said OIA so far as it related to setting aside the
recovery of interest under Section 11AB of the Act by filing appeal befere the
Hon’ble CESTAT, Ahmedabad, which was dismissed vide Order No.
A/999/WZB/2005/CIII dated 30.6.2005. | |

2.4 Being aggrieved, fhe Appellants filed appeals before the Hon’ble CESTAT,
Mumbai, which was decided vide Order No. A1253-256!WZB!AhdIO6 dated
13.12.2006 by way of remand to the adjudicating Authority for re-decision in
light of CESTAT’s earlier order dated A/1922/W1B/06 dated 26.7.2006 passed in
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Appellant’s own case.  HE

2.5 In de novo proceedings, the Additional Commissioner, erstwhile Central
‘Excise, Rajkot vide Order-in-Original No. 8/ADC/2009 dated 3.3.2009confirmed
Central Excise duty -demﬁnd of Rs. 6,23,706/- under Section 11A(1) of the Act
and imposed penalty .of Rs. 6,23,706/'- under Rule 173Q(1) of the erstwhile
Central Excise Rdles, 1944. The impugned order imposed penalty of Rs.
1,00,000/- each upon Appellant Nos. 2 to 5 under Rule 209A of the erstwhile
Central Excise Rules,1944. ' |

2.6 Being aggrieved, the Appellants filed appeals before ‘the then
Commissioner (Appeals), Central Excise, Rajkot, who vide his Stay Order No.
2/RAJ/2009 dated 4.8.2009 directed Appellant No. 1 to make pre-deposit of 25%
of duty confirmed vide impugned order under Section 35F of the Act.

2.7 Appellant No. 1 vide letter dated 2.9.2009 filed application for
modlflcatlon of stay order by contending, inter alia, as under:
(i) It was brought to the notice of this .appellate authority to the fact
that the benefit of Notification No.83/94 is not availed by them but was
. availed by supplier of material and therefore the duty liability, if any, can

be raised only against the supplier of material.

(ii) - Attention was also drawn to the Order of the Hon’ble CESTAT,
Bangalore passed in the case of Suvikram Plastex Pvt. Ltd. reported in
2008 (225) ELT 282, wherein it was held that the duty liability lies with
the principle rhanufacturer i.e. supplier of material. It was also held that
when periodical declarations are submitted,' the extended period is not
applicable. The attention of this appellate authority was also drawn to
the fact that due to financial crunch also, the company is not in a position
to pay the amount of duty and penaity confirmed.

(i) In view of the fact that the issue under consideration is covered by

the deéisions of the appellate authority and the company is not in a
- position to pay the afnount ordered, it is requested- that the direction

given may please be modified and they may be allowed to be heard for
~ final hearing without requiring themto deposit any amount.

2.8 The Commissioner (Appeals) vide Order-in-Appeal No. 469 to
473!2009ICOMMR(A)/ RAJ dated 30.9.2009 dismissed the appeals for non
f Enew, of provisrons of Section 35F of the Act.
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' Appeal No: V2/311-315/RA1/2010

2.9 Being aggrieved, the Appellants filed appeals before the CESTAT,
Ahmedabad, who vide its Order No. A/492-496/WZB/AHD/2010 dated 17.5.2010
remanded the matter to the appellate authority for fresh consideration of
modification application. The Tribunal observed that the appellate authority was
required to pass é separate order on modification application indicating result to
the assessee and that rejection of application and consequent dismissal of

appeals vide the same impugned order is neither proper nor justiﬁed:

3. The Appeal was transferred to callbook in July,. 2010 in view of
pendency of appeal filed by the Depaftment before the Hon'ble CESTAT,
Ahmedabad against Order-in-Appeal No. 202 to 209/2010/Commr{A)/Raj
dated 29.4.2010 issued in the case of M/s Mayank Metallurgical Pvt Ltd,
Jamnagar. Further, it is observed that the Departmerit appeal filed in the
case of M/s Mayank Metallurgical Pvt Ltd, Jamnagar has been withdrawn by
the Department from the Tribunal due to monetary lirﬁit. Considering the
facts of the case, the appeals lying in the call book are withdrawn and the

same are now taken up for disposal.

4. Personal Hearing in the matter was scheduted on 8.6.2022 in virtual mode
through video conferencing. Shri Paresh Sheth, Advocate, appeared on behalf of
all Abpellants. He submitted written submission during hearing and reiterated
the submission made in the written submission. He further submitted that the
demand is hit by limitation as SCN was issued to them on this issde for earlier

period.

4,1  In written submission dated 8.6.2022, it has, inter alia, been contended

that, o '
(i) The product under consideration, admittedly does not have uniform
cross-section along their whole length, and is certified so by Chartered
Engineer Shri P. P. Bhadresa in his certificate dated 07-10-1991, which
was produced at the time of first adjudication proceedings and is directed
to be considered by the Hon’ble CEGAT, Mumbai, but unfortunately the
adjudlcatmg authority while passing adjudication otder had ignored such
direction and had relied only on the observation of his predecessor, which

is bad in law.
(i)  In the area of Jamnagar, same pnjodUct is being manufactured by

various, manufacturers but Department has neither raised issue of

classification nor has demanded any duty from such manufacturers, which
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itself proves beyon#oubt that the xﬁ%i’rtment has accepted that fhe
product under consideration is not classifiable as Brass profile.

(iif) The Commissioner (A) in Para 10 of his OIA No.
108/2008/Commr(A)/Raj dated 2.5.2008 has held that “Though the
product in question may not have uniform cross-section élong their whole
length, it is also fact that, the same do not confprm to the definition

- given for bafs, rods, wire, plates, sheets, strip, foil, tubes or pi'pes in the
Chapter 74. This observation itself proves beyond doubt that the prod’uct
under consideration is not covered under the definition of “Profile” as
given under clause (e) of Chapter Note 1 of Chapter 74.

(iv)} That it is well settled proposition of law that the certificate of an
expert cannot be brush aside. In our case the Hon'ble CEGAT, Mumbai had
.  categorically directed the adjudicating authority to consider the
certificate issued by Chartered Engineér and hence, the adjudicating
authority was bound to consider the same and was not to dragged by the
observation _Of his predecessor. In fact; he was in possession of sample
drawn by the Department and could have satisfied himself by observing

such ;san_'lple,l '

{(v) That ‘it is well settled proposition of law that burden to prove
classification lies with the Department and relied upon following case

laws:

(a) Remi Process Plant & Machinery Ltd - 2004 (170) ELT 348
_{b) Echjay Industries Ltd - 1994 (72) ELT 98 :
¢ - (c) Prince Marine Transport Service Pvt Ltd - 201 5 (327) ELT 283
(d) Garware Nylons Ltd - 1996 (87) ELT 12. .

(vi) From the facts and circumstances mentioned herein above, it is
submitted that the demand raised by the Department invoking extended
period of limitation be set aside or else the matter may be remanded
back with the direction to the adjudicating authority to produce sample
Mtﬁdrawn and to allow them to file submission with issue of limitation

-

kept open.

5. |have carefully gone through the facts of the case, the impugned order,
the grounds raised in Appeal Memorandum and additional written submission as
‘well as oral submission made at the time of hearing. The issue to be decided in
S-preseqt appea( .is whether Brass Profile/Section manufactured by Appellant
- SP\work basis is classifiable under CSH No. 7407.29, as held by the
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. Appeal No: ¥2/311-315/RAJ/ 2010

adjudicating authority, or under CSH No. 7419.99, 'as contended by the
Appeliants, and whether said product was eligible for benefit of SSI exemption
under Notification No. 1/1993-CE dated 28.2.1993 or not.

5.1 Since, the present order is passed pursuant to Tribunal's-remand Order
dated 17.5.2010, it is pertinent to examine relevant porfion of the Tribunal’s
Order, which is reproduced as under:
“4. Asis seen from the above, the modification application as also the appeal,
were rejected vide same impugred order, which‘accordi.ng 10 us is not in
~accordance with the law. The appellants having filed the modification
application and the appellate authority having heard the same, the appellate
authority was required to pass a separate order on the said application
indicating result to the assessee. Rejection of the application and consequent
dismissal vide same impugned order is neither proper nor justified.
5. As such, we set aside the impugned order and remand the matter to the
Commissioner (Appeals)' for fresh consideration of the modification
application. Needless to say that the appellant's reliance on Tribunals order in
the case of M/s Suvikram Plastex would be considered as also their plea of
financial difficulty. It may be mentioned here that the Appellant’s financial
condition at the time of deposit is required to be examined and not the
financial condition for the year to which the matter belongs, as has been done
by the appellate 'authority, The Appellants would also produce documeﬁtary
evidence, if any, to substantiate the financial difficulty.”

‘5.2 It is observed that subsequent to remand Order dated 17.5.2010 supra,
the appeals were transferred to callbook in the year July, 2010, in view of the
appeal filed by the Department before the Hon’ble CESTAT, Ahmedabad in the
case of M/s Mayank Metallurgical Pvt Ltd, Jamnagar. On examining the said

Order-in-Appeal, it appr.ears' that the issue involved in the said case was |
whether the job worker was liable to pay Central Excise duty -on
intermediate goods consumed captively for manufacture of final goods or’
not. While the issue involved in the present case is whether Brass
Profile/Section manufactured on jobwork basis was classifiable under
CETSH No. 7407.29, as held by the adjudicating authority, or under CSH No.
7419.99, as contended by' the Appetlants, and whether said product was eligible
for benefit of SSI exemption under Notification No. 1/ 1993-CE dated 28.2.1993
or npot. Thus, issue involved in the present case is different from the issue
involved in the case of M/s Mayaﬁk Metallurgical Pvt Ltd, Jamnagar supra.
Since, the issue involved in the present case is different than M/s Mayank
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Metallurgical Pvt Ltd apﬁlal and the fact?'n!fat the Departmental appeal was
withdrawn from the Tribunal on monetary limits, the present appeals have been
retrieved from the callbook. As can be seen, there has been considerable lapse
of time subsequent to issuance of remand order by the Hon’ble CESTAT and it
would not be justifiable at this stage to decide application for modification of
Stay Order. Additionally, there is prima facie'merit in the contentions raisecf by
the Appellants and, therefore, | waive the requirement of pre-deposit of duty
and the penalty under Section 35F of the Act and proceed to decrde the appeals
based on avallable records |

6. * As per facts emerging from records, it is observed that an offence case
was booked against Appellant No. 1 for evasion of Central Excise duty on Brass
Profile/Section manufactured by them on job work basis. Appetlant No. 3 to -
Appeltant No. 5 had supplied Brass scrap to Appeilant No. 1 claiming benefit of
Notification Nos. 83/1994-CE and B84/1994-CE, both dated 11.4.1994, and by
declaring that they were eligible for benefit of SSI exemption Notification No. 1/93-
CE dated 28.2.1993. It was held by the adjudicating authority that Brass
Profile/Section was not speCifIEd goods for claiming exemption under said SSI
exemption Notification No. 1/93-CE dated 28.2.1993 and, therefore, benefit
claimed under Notification Nos. 83/ 1994-CE and 84/1994-CE, both dated 11.4.1994
wathot in accordance with the condition stipulated therein and Appellant No.1 was
required to discharge Central Excise duty on Brass Profile/Section manufactured by
them on job work basis during the period from July, 1994 to February, 1995. The
Show Cause Notice was issued by invoking extended period of limitation under
-proviso to Section 11A(1) of the Act on the grounds of mis-statement/ suppression
of fa'cts;_ The adjudi(_:ating authority confirmed duty demand and imposed penalty
upon Appeltant Nos. 1to 5.

6.1 The Appellant has, inter alia, contended that the demand raised by the
Department invoking extended period of limitation be set aside as SCNs were

issued to them on this issue for earlier period.

7. Itis observed that the Show Cause Notice was issued to the Appellants in the
present case on 13.7.1999 for the period from July, 1994 to February, 1995 by
invoking extended period of limitation under proviso to Section 11A(1) of the Act. It
is further observed from Para 3.12 of the impugned order that Appellant No. 1 was
also issued 4 more Show Cause Notices on the same issue / same set of facts for
subsequent penod from April, 1995 to 22. 7 1996, as detailed in table below:-
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Sl. Details of SCN /| Period involved
No. Order-in-Original

1. Order-in-Original No. | (i) April,1995 to June 1995,
-6/JMN/1997 - dated | (ii) Noyember,1995 to.March, 1996 and,
24.1.1997 (iii) Aprit, 1996 to 22.7.1996

3. | SCN dated 4.1.1996, | July, 1995 to October, 1995
Order-in-Original No.
32/ JAM/2001

7.1 The aforesaid 4 Show Cause Notices were adjudicated by the Assistant
Commissioner, erstwhile Central Excise Division, Jamnagar vide Order-iri-Original
No. 32/JMN/2001 (SCN dated 4.1.1996) and Order-in-Original No. 6/JMN/1997
dated 24.1.1997. The Show Cause Notice in the present case was issued by the
Addt. Commissioner, Central Excise, Rajkot on 13.7.1999 i.e. after issuance of Show
Cause Notices for subsequent period from April, 1995 to 22.7.1996. So, when Show
Cause Notice was issued in the present case, it was well within the knowledge of
the Department that Appellant No. 1 was manufacturing Brass Profile/Section on
job work basis out of Brass Scrap supplied by Appellant Nos. 3 to 5,.by virtue of
aforesaid 4 Show Cause Notices issued for the period from A;;ril, 1995 to 22.7.1996.
Further, entire period of Show Cause Notice is beyond normal period of limitation.
Under the circumstances, invocation of extended period of limitation under proviso
to Section 11A(1) of the Act on the grounds of mis-statement/suppression of facts,
is not sustainable. 1 rely on the judgment passed by the Hon"ble Supreme Court in
the case of Nizam Sugar Factory reported as 2006 (197) E.L.T. 465 (5.C.),

wherein it has been held that,

“8. Without going into the question regarding Classification and
marketability and leaving the same open, we intend to dispose of the appeals
on the point of limitation only. This Court in the case of P & B
Pharmaceuticals (P) Ltd. v. Collector of Central Excise reported in (2003) 3
SCC 599 =2003 (153)) EL.T. 14 (5.C.) has taken the view that in a case in
which a show cause notice has been issued for the earlier period on certain
set of facts, then, on the same set of facts another SCN based on the
same/similar set of facts invoking the extended period of limitation on the
plea of suppression of facts by the assessee cannot be issued as the facts were

- already in the knowledge of the department. It was observed in para 14 as
follows : : '

“l14. We have indicated above the facts which make it clear that the
question whether M/s. Pharmachem Distributors was a related person has
- been the subject-matter of consideration of the Excise authorities at different
stages, when the classification was filed, when the first show cause notice
was issued in 1985 and also at the stage when the second and the third show
cause notices were issued in 1988, At all these stages, the necessary material
was before the authorities. They had then taken the view that M/s.
Pharmachem Distributors was not a related person. If the authorities cameé to
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the conclusion subsed@fitly that it was a é¥ied person, the same fact could
not be treated as a suppression of fact on the part of the assessee so as to
saddle with the liability of duty for the larger period by invoking proviso to
Section 11A of the Act. So far as the assessee is concerned, it has all along
been contending that they were not related persons, so, it cannot be said to be
guilty of not filling up the declaration in the prescribed proforma indicating
- related persons. The necessary facts had been brought to the notice of the
authorities at different intervals from 1985 to 1988 and further, they had
dropped the proceedings accepting that M/s. Pharmachem Distributors was
not a related person. It is, therefore, futile to contend that there has been
suPpression of fact in regard M/s. Pharmachem Distributors being a related
person. On that scoré, we are unable to uphold the invoking of the proviso to
Section 11A of the Act for making the demand for the extended period.”

This judgment was followed by this Court in the case of ECE Industries
Limited v. Commissioner of Central Excise, New Delhi reported in (2004) 13
SCC 719 =2004 (164) E.L.T. 236 (S.C.). In para 4, it was observed :

“4, In the case of M/s. P&B Pharmaceuticals (P) Ltd. v. Collector of
Central Excise reported in [2003 (2) SCALE 390), the question was whether
the extended period of limitation could be invoked where the Department has
earlier issued show cause notices in respect of the same subject-matter. It has
been held that in such circumstances, it could not be said that there was any
wilful suppression or mis-statement and that therefore, the extended period
under Section 11A could not be invoked.”

Similarly, this judgment was again followed in the case of Hyderabad
Polymers (P) Lid. v. Commissioner of Central Excise, Hyderabad reported in

[2004 (166) E.L.T. 151 (S.C.)]. It was observed in para 6 :

T On the ratio laid down in this judgment it must be held that once the
- earlier Show Cause Notice, on similar issue has been dropped, it can no
. longer be said that there is any su Frcssion. The extended period of
limitation would thus not be availag e. We are unable to accept the
submission that earlier Show Cause Notice was for a subsequent period
and/or it cannot be taken into consideration as it is not known when that
Show Cause Notice was dropped. If the Department wanted to take up such
contentions it is for them to show that that Show Cause Notice was not
relevant and was not applicable. The Department has not brought any of
those facts on record. 'Fherefore, the Department cannot now urge that
findings of the Collector that that Show Cause Notice was on a similar issue
and for an identical amount is not correct.” '

9. Allegation of suppression of facts against the appeliant cannot be
sustai edg When the first SCN was issued all the relevant facts were in the
knowledge of the authorities. Later on, while issuing the second and third
show cause notices the same/similar facts could not be taken as suppression
of facts on the part of the assessee as these facts were y in the
knowledge of the authoritics. We agree with the view taken in the aforesaid
judgments and respectfully following the same, hold that there was no
suppression of facts on the part of the assessee/appellant.

10. For the reasons stated above, Civil Appeal Nos. 2747 of 2001 and Civil
Appeal No. 6261 of 2003 filed by the assessees are accepted and the
impugned orders are set aside on the question of limitation only. The
demands raised against them as well as the penalty, if any, are dro Fed. Civil
~ Appeals @ Special Leave Petition (C) Nos. 9271-9278 of 2003 filed by the
ent are dismissed. Questions of classification and marketability are

left open. Parties shall bear their own costs.” A

7.2 | It is further observed that the Appetlant had raised the issue of limitation
before the adjudicating authority in reply to Show Cause Notice as well as during
adjudication and also before the appellate authority. However, no

;

#*
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concrete findings were recorded by the respective adjudicating authority or the
then appellate authority.

8. In view of above discu_Ssion, it is clear that confirmation of demand of Rs.
6,23,706/- under proviso to Section 11A(1) of the Act by invoking extended
period of limitation is not legally sustainable and is required to be set aside and |
order to do so. Since, demand is set aside, imposition of penalty of Rs.
6,23,706/- upon Appellant No. 1 under sub-rute (1) of Rule 173Q of erstwhile
Central Excise Rules, 1944 and imposition of penalty of Rs. 1,00,000/- each upon
Appellant Nos. 2 to 5 under Rule 209A of erstwhile Central Excise Rules, 1944 are
also set aside.

9. | set aside the impugned order and allow the appeals filed by Appellant
Nos. 1to 5.

10.  snftapatan gr as 1 1 el F1 Foer ST 8% 3 v S |
10.  The appeals fited by the Appellants are disposed off as above. .

(AKHILESH KUMA
faqw wre _ Commiissioner {Appeals)
By RPAD wtew (ndrew)
To, qary,
1. M/s Mukund Brass Industries 94 g 99 sSK
Plot No. 3, GIDC Industrial Estate, wWie Fe&3 3,
Shankar Tekri, Semget sefcad Twe,
Jamnagar. W@T\WWI
2. Shri Mukundbhai Somchand Shah, wmm
Partner of M/s Mukund Brass inds, . A eRaE SR,
Jamnagar. SR
3. M/s Kunjal Udyog, A Pora I, -
C-2/315-1, GIDC, W-2/315-1, SitarESid,
Jamnagar. WAHATR
4. M/s Ashish Industries, Ay Iy 2SI,
C-2/315-2, GIDC, H-2/315-2, SamgSd,
Jamnagar. SHATR |
5. M/s Urmi Associates, nay 34t ,
C-2/307-1, GIDC, H-2/307-1, Sl .
Jamnagar. SR
ufafefy -
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